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New Categorical Exclusions:

Limited Federal
23 CFR 771.1



BACKGROUND

tober 1, 2012 — MAP-21 goes into effect

February 28, 2013 - FHWA & FTA publish the
NPRM in which proposed 2 new CEs for
j- ng in their joint NEPA regulations

y 13, 2014 — The Final Rule for the 2
IS published

ruary 12, 2014 —The
‘2 new CEs
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NEW REGULATION

" Beginning 2/12/14, 23 CFR 771.117(c) is amended
by the addition of 2 further actions to the list of
Categorically Exclusions:

23 CFR 771.117(c)(22) - Projects within the
,[ ‘-operational right-of-way’ T

nded
than 15%

“FR 771.117(c)(23) —F
jects (less than S5 milli
530 million total estim:



REGULATION (con’t)

‘Remember:

.._'The ‘new rule results in the addition of two
new categorles of “action” to 23 CFR
17(c)
? :

2 rule and MAP-21 do not alte
‘the CE regulation - 23 117(a),
), or (d) R
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FR 771.117(c)(22)

e new regulation reads:

~ Projects, as defined in 23 U.S.C. 101, that
would take place entirely within the existing

~ operational right-of-way. Existing operational

I 13- way refers to right-of-way that has

| dlsturbed for an existing transportation




71.117(c)(22) (con’t)

IS area include the features associated with
" the physical footprint of the transportation
facility (including the roadway, bridges,
_interchanges, culverts, drainage, fixed
nyays, mitigation areas, etc.) and other

3s maintained for transportation purposes
ch as clear zone, traffic control signage,




1.117(c)(22) (con’t)

reas maintained for safety and security of a

~ transportation facility, parking facilities with
direct access to an existing transportation

' faC|I|ty, transit power substations, transit
‘venting structures, and transit maintenance

ities. Portions of the right-of-way that

ve not been disturbed or that are not

mtamed for transportation purg

t in the existing operatic




R 771.117(c)(22) (con’t)

23 U.S.C 101 defines “project” as follows:
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| erm “project” means any
aking eligible for asmstanee
h|s title. B




R 771.117(c)(22) (con’t)

“Existing Operational Right-of-Way”

The regulation’s second sentence defines the
meaning and extent of the phrase through
e of terms
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\:a ed right-of-way

ng transportation facili

ntained for a transpo 0se




R 771.117(c)(22) (con’t)

I the context of the regulation,

14
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Irbed” refers to the right-of-way occupied
|st|ng transportation faC|I|ty

IS
T ore, a surface transportation faC|I|ty must

/ exist in the right-of- estion
PFOJeCt is proposed f ation for

10




R 771.117(c)(22) (con’t)

Isting Transportation Facility” refers to the
presence of a surface transportation facility
occupylng the right-of-way within which the
. proposed for this CE is to be located.
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¥ nd held for

t suitable

fore rights-of-way acqui
Ure transportation fac'
this CE.
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R 771.117(c)(22) (con’t)

aintained for a transportation purpose”

efers to areas in the right-of-way not
adltlonally considered a transportation facility
Ire maintained to serve the existing

I ;3 ation facility

clear zones, areas for the ty and
ity of the facility (both gi amples in
egulation).
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R 771.117(c)(22) (con’t)

 these examples, “Maintain” is not necessarily
uivalent to regular maintenance actions as may
conducted elsewhere in the footprint of the

g operational right-of-way.

A outside of those necessa
ortation facilities —e.g.,
nomic remnants —are n

\
— »

)y this CE.
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R 771.117(c)(22) (con’t)

'Can this CE be applied to a project requiring a
lemporary easement/temporary work located
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but the final project must be entirely
he operational right-o
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FR 771.117(c)(23)

ew regulation reads:
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3) Federally-funded project:
That receive less than S5, 000, OOO of Federal
BT 0900

h a total estimated cost
/000,000 and Federal f
s than 15 percent of t

t more than
prising
imated
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1.117(c)(23) (con’t)

> a project’s amount of Federal funding an

\dicator of the significance of its environmental

mpacts?

l CE is still subject to the requirements of
: regulation — basically, that there are no

Ificant impacts associa the action.

ther environmental law y, which
'result in this CE’s ina |
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71.117(c)(23) (con’t)

project might include funds from a variety of Federal
“sources, but this CE is limited to FHWA /FTA joint NEPA
procedures — the CE is only available for FHWA and FTA
actions.

- A project meeting the funding limitations, and including
] er FHWA approval (not related to $) can qualify for this

ing other
tem access
qualify for

ts not receiving Federal fund
of approval from FHWA (e.g.,
ge approval), don’t qualify for
ner type of CE.

&
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R 771.117(c)(23) (con’t)

Changes to “Total Estimated Costs”
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unt of Federal funds in the project
ase beyond the specified thresholds, and

2 js still an FHWA/FTA acti taken
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323 Requirements

Sec. 1323(b) — Additional Report
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ot later than 2 years after the date of
ment of this Act, the Secretary shall submit
)ort on the types and jUStIflcatIOn for the
aI categorical exclusio ted under
thority provided unde 1316 &
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¥ditional Report” (con’t)

pes and Justification for the additional
~ CEs granted under the authority ...”

ypes” — the kinds of actions applied to this CE
nformation about the action, e.g.: whatitis, where
ﬂ extent/magnitude, whether other agencies’
- ay /als were required. . |
fication” - the reasont
ad of an action that cou

v l -
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Follow-Up

ions about the application of a project to either of these
- new CEs and/or the one-time report?
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our contact at your state’s FHWA Division Office
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mailto:kreig.larson@dot.gov
mailto:Carol.Braegelmann@dot.gov

Questions?
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